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program, then, that conclusion must be rejected out of 
hand. Such a claim by plaintiffs would really amount to 
an unstated charge that the federal regulations and/or 
federal statutes were themselves invalid. The District 
Court made no such finding in this action. 

Plaintiffs have stated [plaintiffs' brief, p. 14] 
that the defendant-Commissioner's reliance on cases such 
as Udall v. Tallman, 380 U.S. 1 (1965), in support of 
the proposition that an administrative agency's interpre- 
tation of a federal statute is entitled to great weight,. 
‘is misplaced because in this case U.S.D.A. provided 
nothin more than a restatement of the regulation and in- 
struction, and the cases do not support giving special 
weight to an interpretation of federal law by a state 


igency.'' The defendant-Commissioner agrees that a stat 


agency's interpretation of a federal statute is n 


entitled to such deference. But, once again, that is 
not he issue in this case. The Commissioner is not 
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cussion whatsoever therein about the word "unable" as it 
applied to the conducting of the pre-certification inter- 


view by telephone. [The only mention of the pre-certification 


2 / 


interview was in p. 4 of the amicus brief (A. 86) and was 
"The regulation which requires an interview 

(7 CFR 271.4 (a)(2)(ii)) also provides that FNS 

may waive the requirement where quality control 
demonstrates the effectiveness of the certifica- 
tion system. It should be noted, however, that 

no state has requested release from the inter- 

view requirement and, to date, quality control 

tatistics have not indicated a level of ef- 


fect liveness which would encourage FNS to 


rrant such a request." 
In its conclusion to its cief, U.S.D.A. stated 
A.90 in the final sentence that: 
< e 


he effectiveness with which the 
state agency is meeting the cited progran 


requirements is a proper matter for the 


Court's consideration." 

The defendant-Commissioner does not dispute this 
statement. But this is not, as the plaintiffs' brief 
would have us believe, an inv’t tion to, and an urging 
of, the District Court to make the ultimate determina- 
tion as to what was meant by the word "unable" as use: 
in Handbook Sec. 2122, supra 

U.S.D.A. regulation §271.4 (a)(ii) ‘Addendum to 
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and SSI applicants including those whose 
ications are submitted by mail. Only 
qualified EW (See 2021) shall <aterview 
icant who may be the head of the 
household, the spouse, or the household's 
authorized representative. Applicants 

who are unable to come into the office 

for a face-to-face interview may be inter- 


viewed in a home visit or by telephone..." 


This section then goes on to indicate that only in 
unusual circumstances is the state agency not to require 
the face-to-face interview in the office, by further 
providing: 

"When it is necessary to interview 
the applicant by telephone, the justifica- 
tion for such action must 
mented in the casé file. Inconvenience to 
the applicant is not considered sufficient 


justification...'' [emphasis supplied). 


Handbook. Sec. 2131 [Addendum to defendants' brief, 
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actual facts of the case are consistent 
with the statements on the application 
concerning household income and circum- 
stances and to establish, subject to 
subsequent verification, whether or not 
the household is eligible for food 
Stamp assistance. ° The only successful 
method of making such a determination 
is the use of investigative interview 
techniques to conduct a thorough and 
searching inquiry into household cir- 
cumstances... 


Handbook, Sec. 2122, [Addendum to 


defendants’ brief, p. D-1 


Needless to say, it is far more difficult, if not 
impossible, to conduct such an interview by telephone than 
in a face-to-face meeting with the applicant. 
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considered separ- 


ately and judged by the individual circumsvances. 

But t is clear the federal agency intended that 
the face-to-face interview was to be dispensed with in favor 
of a telephone interview only in <m 1 circumstances. In- 
convenience to the applicant was not a sufficient justifica- 


the determinati 


broad categories of situations where the stat 


onduct the interv by telephone, has impror 
the U.S.D.A.'s overall cheme for determ 1 food tamy 
eligibility, and has deprived the t e agency of the flexi- 


: 
pe | 
y) 
o 
2) 
- 
- 
v 
- 
eS 
D 
® 
, 
< 
3 


davit 


testimony on 


amrte Pol 
+ : 


Rev. 


| throuon 
L UCLllt Uz 
+h a + } os 
a - 
> 14 + 
wency 


her late 


A. had is 


true, 
es 
at tne 
nNre rf | 
presencec 


which must 


this 


‘ nal brief the 
. “ + 

¢ é 1 ce i€ nt } Oc 

as (FS) Instr as er 

‘ 3 } ine at 1 ‘ 
Adder T efendants ric 


YET ice en AT 1 For ne 
undel vered ir t i] th, 


file in the « recor The 
heard by the District Court 
* By ’ 107 Paw 
F J uly, 1974 e tne 
;cad 7 rainn »2/ ) . , 
reviseda reguiaction 14 = ‘ Sup r 
ee 
fs contend jaint f brie 
truction 734-2 ipra 
1S 
stricr C yw é , t 4 
teat on yther vidence 
- ints } + -h sI17a%y% nor 
ILialnti , i tne eve were 
fa y f the dg partment to 
ird Conseauent Ly ; whe r the 
Court is hande down on 


-) } ow 
February 25, 1975, the relief which the District ir 
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“case or controversy" presented to the District Court 
this issue. And, in fact, the District Cour t 
its Memorandum of Decision that ‘Although the efendant 
are currently operating an emergency procedure 
wnich substantially complies with Instruction 734-2 (VI 
C 1ie failure t lssue written instructions violate 
i Stamp Res §271.4 (a) (8) A. 1 emphasi supplied 
But this situation demonstrates graphically one reason 
why a federal district court should not undertake to pr: 
scribe the content of federal regulation iad the de n 
9f the District Court been rendered prior to the S.’ 
vision, the Commissioner could not subsequent is | Ww 
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He would have to pet‘tion the Distri urt rr a modifica- 
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would be out of compliance with a valid federal regula- 
tion, 4 and the District Court is then acting as a super- 


administrator of the food stamp program in this area, 


a role the District Court was never intended to assume 
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The defendant-Commissioner, with respect to the 

issue of replacement of lost or stolen cards is presently 
in this very dilemma. The District Court has ordere 

him [See Appendix A hereto! to issue replacement ATP 
cards to recipients who have had them lost or stolen, 
and who are in "hardship circumstances" without requirins 
that such persons first execute ar a 
by the federal regulation. Every time he does so violates 


a valid federal regulation; every time he did not do so 


he would be in defiance of a federa 
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* The Commissioner was fearful of such a situation at the 
commencement of this action and, in an effort to avoid 
such a dilemma, moved to join the Secretary of Agricul- 
ture as a necessary party pursuant to Rule 19, F.R.C.P 
Initially, the District Court granted defendants' mo- 
tion without hearing, but subsequently, after plain- 
tiffs' objection thereto, the Motion was Denied 

R-31, R-32 


Conclusion 


For the foregoing reasons, this Court should 
vacate those portions of the District Court's orders 
dealing with the conducting of the pre-certification 
interview by telephone or in a home visit, and with the 
replacement of ATP cards which are lost, stolen, muti- 
lated or not mailed through administrative error, which 
portions are continued at page 2 of the Judgment [A.176 
and p. 5 of the Judgment [A.179] respectively; and 
this Court should enter an order, with respect to these 


two issues, which would allow and require the defrndants 


comply with federal law and federal regulations. 
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